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Supreme Court of Missouri. 

BAILE et al. t>. ST. JOSEPH FIRE AND MARINE INSURANCE 

COMPANY. 

A verbal agreement to insure is binding, and in case of loss will be specifically 
enforced against the insurer. 

Homing v. United States Insurance Company, 47 Mo. 425, distinguished. 

The only element of a valid contract of insurance not expressly agreed upon in 
this case was the risk. The insuring company, however, was only authorized to 
insure against fire on land and marine risks elsewhere, and the subject-matter of the 
insurance was a stock of goods in store. Held, that from this it could properly be 
inferred that the risk insured against was fire. 

The method of enforcing specific performance of a verbal contract to issue a 
policy of insurance, after a loss has occurred, is not to compel the issuance of the pol- 
icy but to decree payment of the money as if the policy had issued. 

It is no defence to an action to compel specific performance of a contract to issue 
a policy of insurance that the policy, if issued, would have contained a prohibition 
against additional insurance, without the consent of the insurer written on the policy, 
and that the plaintiff had obtained additional insurance without such consent. 

Where a policy contains a prohibition against additional insurance without the 
consent of the insurer written thereon, if notice of such additional insurance be 
given to an agent of the insurer and he assents thereto, it will be sufficient though 
his assent be verbal only. 

It is no defence to an action to compel specific performance of a contract to issue 
a policy of insurance that the policy, if issued, would have contained a requirement 
that in case of loss the insurer should be forthwith furnished with proofs of loss, 
and that plaintiff had not complied with this requirement. 

If an insurance company whose agent has made a verbal contract to issue a policy, 
upon being applied to for the policy by the party entitled, after a loss has occurred, 
refuses to issue the policy on the ground that it is not liable on the contract, it cannot 
afterward depend on the ground that proofs of loss were not furnished in time. 

If the payee in a note receives a mortgage with the understanding that he is to 
hold it as a security for the payment of the note, only until he can assure himself 
of the solvency of another party who is offered as surety, and upon inquiry he 
ascertains that the proposed surety is solvent and the signature of the latter to the 
note is procured, and thereafter the payee receives the note and keeps it for several 
months without objection, the mortgage will be deemed satisfied and discharged. 

Parol evidence is admissible to show that a mortgage has been fully discharged, 
or to explain or contradict the consideration clause. 

Appeal from Buchanan Circuit Court. Suit in equity. 

The local agent of defendant at Warrensburg, solicited plain- 
tiffs, who were merchants at that place, to take $2500 insurance 
upon their stock of goods, to continue one year. Plaintiffs con- 
sented, paid the premium, and received from the agent the follow- 
ing receipt; 
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Warrensburg, December 5th 1873. 
Received of Baile & Ridenour $43.75, paid as premium on $2500 
insurance in the St. Joseph and Marine Insurance Company of 
St. Joseph, for which I agree to deliver a policy. 

E. H. Shotwell, agent, &c. 

Plaintiffs' application and the premium paid were forwarded by 
Shotwell to the home office of the company at St. Joseph, but 
within a few days, and before the delivery of the policy, plaintiffs' 
store and stock were destroyed by fire. The day after the fire 
plaintiffs notified the defendant, who immediately sent its secretary 
to Warrensburg to inquire into the case. In the prosecution of 
his inquiries he took the depositions of plaintiffs. Shortly after 
this plaintiffs demanded a policy of defendant, who refused to 
issue one, and denied all liability for the loss on the ground that 
nothing but a written or printed policy, signed by the president 
and attested by the secretary, could impose a legal liability on the 
company, and none such had ever been issued. 

No formal proofs of loss were furnished to the company until 
after the lapse of ten months, but no objection on that score was 
made by the company until the filing of the answer in this case. 
The answer denied liability on the ground that no verbal contract 
of insurance was binding on defendant under its charter and the 
laws of the state, and further set up several affirmative defences 
growing out of the character and conditions of the policy that 
defendant would have issued if it had issued any: 1. That the 
policy would have contained a prohibition against additional in- 
surance without the consent of the defendant written on the policy, 
and that there was a breach of such conditions. 2. That the 
policy would have contained a condition against misrepresentations 
in the application, and that there was a misrepresentation, in this, 
that it was stated, in the application that the plaintiffs' stock of 
goods was unincumbered, when in fact there was a valid subsisting 
chattel mortgage thereon. 3. That the policy would have con- 
tained a condition that as soon as possible after a loss the insured 
should render a particular account of the loss duly verified, and 
that this condition had not been complied with. Plaintiffs' replies 
to these defences sufficiently appear in the opinion. 

The case was submitted to the court on the pleadings and 
proofs, and there was a judgment for the defendant. 
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Doniphan $ Reed and Crittenden §■ Qockrell, for appellants. 

R. JE. Barnard, for respondent. 

The opinion of the court was delivered by 

Sherwood, C. J. — 1. The validity of the contract is the first 
point demanding attention. The charter of the defendant com- 
pany is that furnished by the general law: ch: 67, Gen. Stat., 
1865, p. 353. The concluding words of sect. 1, of that chapter, 
require that the "conditions of all policies issued by such com- 
pany, shall be written or printed on the face thereof;" and 
sect. 8, of the same chapter, provides that " all policies and con- 
tracts of insurance and instruments of guarantee, made by said 
company, shall be subscribed by the president or president pro 
tempore, and attested by the secretary." Similar language to that 
just quoted was passed upon by this court in Henning v. United 
States Ins. Co., 47 Mo. 425, and it was held that with such 
charter and by-laws the company could make no original and oral 
contract of insurance. In that case, however, sect. 6 of ch. 62, 
Gen. Stat., 1865, was overlooked. That section, which has been 
on the statute-book for over thirty-five years (Stat., 1845, p. 232, 
sect. 8), provides that i4 parol contracts may be binding on aggre- 
gate corporations, if made by an agent duly authorized by a corpo- 
rate vote, or under the general regulations of the corporation, and 
contracts may be implied^ on the part of such corporations from 
their corporate acts, or those of ah agent whose powers are of a 
general character." Passing upon the effect of this section, it 
was hejd in the Circuit Court of the United States for the Eastern 
District of Missouri, in an action between the forementioned par- 
ties, that construed in the light of the general law, the charter of 
the insurance company did not disable it from making a binding 
contract of insurance without writing : Henning v. United States 
Ins. Co., 2 Dillon C. C. 26. 

This view is certainly the better one, even where there is no 
such general provision as that above quoted, making oral contracts 
of aggregate corporations valid. It must now be considered as the 
well-settled doctrine by nearly universal concurrence of the authori- 
ties that oral agreements of insurance are enforceable, although 
the charter of the company contains similar provisions to those 
contained in chap. 67, supra. The principle underlying these 
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decisions is this : That the right to make contracts of insurance, 
like any other right of contracting, exists at common law, unless 
prohibited by statute ; that the contract of insurance having its 
origin in mercantile law and usage, the distinction which denies 
the power to enter into such a contract, except in particular modes 
and forms, is without foundation, and repugnant to, and incon- 
sistent with, that general capacity of contracting which the common 
law concedes to every person ordinarily competent to enter into 
binding engagements ; that the provisions of the charter of a com- 
pany that- they shall have the right to make contracts of insurance 
by the signature of a president, &c, .ire regarded by the courts 
as merely enabling and' not restrictive of the general power to 
effect contracts in any other mode not unlawful, dictated by con- 
venience ; and that " the distinction between a contract to insure 
or to issue a policy and the policy itself is obvious and constantly 
recognised by the courts:" May on Insurance, sects. 14, 22, 23, 
128; Kelly v. Commonwealth Ins. Co., 10 Bosw. 82; Sanborn v. 
Fireman's Ins. Co., 16 Gray 448 ; Trustees v. Brooklyn Fire Ins. 
Co., 19 N. Y. 305; Relief Fire Ins. Co. v. Shaw, 94 U. S. 574; 
New England, fie v. Robinson, 25 Ind. 536 ; 56 Mo. 371 ; Hen- 
ning v. Ins. Co., supra. In view, however, of the broad statutory 
provisions heretofore cited, relating to the power of aggregate cor- 
porations to contract orally, all difficulty as to the power to make, in 
the present circumstances, an oral contract of insurance, vanishes. 
Besides that, sect. 8, supra, requiring the signature of the presi- 
dent, &c, uses no prohibitory words ; relates not to agreements to 
insure, but only to policies when completed and ready for official 
signature. It is unnecessary to the proper determination of this 
case, that the one already cited from our own reports, and greatly 
relied on by the defendant, be overruled ; but it is not unworthy 
of remark that the utterances were in that case for the most part, 
almost, if not altogether, obiter; since therein it is distinctly 
asserted that the contract in that instance was " nothing but a 
naked verbal agreement * * * sued upon. This is denied, and 
there is no proof of it." So that that case could have been very 
briefly disposed of, as having no evidential foundation requiring 
either judicial discussion or determination. Be that as it may, 
the doctrine announced in that case does not dominate this one, 
for the reason that that case was a suit at law on an alleged oral 
and completed agreement ; this, a proceeding in equity, to compel 
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that to be done which already upon sufficient consideration had 
been agreed should be done. And the case under discussion 
expressly recognised the principle announced in Marine Ins. Co. 
v. Union Mutual Ins. Co., 19 How. 319, as well as in numerous 
other cases cited by plaintiffs, that equity will specifically enforce 
" agreements to make insurance." Conceding, then, as we must, 
from the authorities and statutory provisions above noted, the 
power of the defendant company to make such an agreement to 
insure the goods and merchandise of plaintiffs as can be enforced 
in equity, was a contract possessing such necessary constituent 
elements as equity will recognise and enforce made in the case 
at the bar ? We have no doubt on this score, and for these rea- 
sons : The evidence discloses a contract for a policy of insurance 
negotiated for between plaintiffs and defendants' local agent, the 
reception of and receipt for the required premium, the subject- 
matter insured, the amount of insurance and the duration of the 
policy. The only element of the contract of insurance left in- 
complete by the evidence is the risk insured against, but this is 
supplied by reasonable intendment and necessary implication 
arising from the nature of the business engaged in by the defend- 
ant company — fire insurance on land and marine insurance else- 
where, and by the circumstances and situation of the property 
insured. And it is competent to infer the nature of the risk 
insured against. Thus it has been held that when the hazard is 
fire alone, and the subject an unfinished vessel never afloat for a 
voyage, and not a subject for marine insurance, a contract to 
insure must be regarded as a fire insurance : Eureka Ins. Co. v. 
Robinson, 56 Penna. St. 256. 

The evidence further discloses the forwarding of the premium 
thus received to the home office, the notification of the company 
by its local agent of the occurrence of the fire, the immediate 
coming to Warrensburg of Rice, the secretary of defendants, and 
its special adjuster of losses, and his taking of the depositions 
of plaintiffs as to the cause of the fire, the amount of goods 
burned and the aggregate sum of insurance, and the retention of 
the premium. If from these facts a contract to issue a policy 
cannot be implied on the part of the defendant, or even be 
regarded as well established by the evidence, it would be hard 
to conceive of a case furnishing sufficient data to bind with 
obligatory force a recalcitrant corporation. And it would be 
Vol. XXX.— 6 
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intolerable that such corporation should ratify the acts of its 
local agent in manner as aforesaid, receive the consideration for 
issuing a policy, retain that consideration, and yet refuse to do 
the act for which that consideration was given. 

II. We have already seen that a valid oral contract to insure 
having been made, equity will specifically enforce such initial, or 
preliminary, contract. This is done where a loss has occurred, 
not by actually requiring that a policy of insurance be issued, but 
by a decree for payment of the loss as if a policy had issued. 
This method of affording relief, of administering remedial justice, 
proceeds upon the ground of circuity of action : May on Insurance, 
sect. 565, and cases cited ; and doubtless upon further ground that 
equity, once possessed of a cause, will, before releasing its grasp 
on the res, avoid a multiplicity of suits by doing full, adequate 
and complete justice between the parties, by entering that judg- 
ment to which the party will be ultimately entitled : Real Estate 
Saving Inst. v. Collonious, 63 Mo. 290. 

III. The first special defence of defendants' answer cannot pre- 
vail. There being no policy of insurance issued, the endorsing of 
subsequent insurance on a non-issued policy can scarcely be 
regarded as within the domain of possibility. The law never 
requires impossibilities. Defendant failing and refusing to issue a 
policy according to contract, cannot visit upon plaintiff's the preju- 
dicial results arising solely out of its own non-performance : Eureka 
Ins. Co. v. Robinson, 56 Penn St. 256. 

Plaintiffs not being furnished with a policy of insurance contain- 
ing the condition of its issuance, it would be most unreasonable to 
require at their hands a compliance with those unknown conditions. 
No policy having been issued, nothing more, in justice to defend- 
ant, was requisite than that it be notified of subsequent insurance: 
Eureka Ins. Co. v. Robinson, supra. This was done, as shown by 
the testimony, the next day after the insurance was effected, by in- 
forming the local agent of such subsequent insurance in the 
Planters. The agent, when notified, according to the testimony of 
one witness, said ".that was all right;" and according to the testi- 
mony of another witness, made no objection, so that, even had there 
been a policy of insurance actually issued, this conduct of the 
agent would have rendered the notice of subsequent insurance 
equivalent in the circumstances to an endorsement on the policy 
of the fact contained in such notice. The decided tendency of 
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modern adjudication is in this direction, and the company is 
held estopped from insisting on a forfeiture of the policy 
because the stipulation referred to has not been literally com- 
plied with: May on Insurance, sect. 370; Hayward v. Ins. Co., 
52 Mo. 181. 

IV. The second special defence is as unmaintainable as the first. 
The testimony shows very clearly that though technically incorrect, 
the answer given that there was no mortgage on the insured pro- 
perty was actually true ; and the evidence, when carefully exam- 
ined, shows no conflict on this point. That evidence discloses that 
the deed of trust was given for a special purpose, and only for that 
purpose — i. e., to remain as a security for the note given by Ride- 
nour to Congdon, for the latter's interest in the goods, until com- 
munication was had with ,Ohio, the endorsement of Glandner on 
the note obtained, and Congdon should be satisfied with the sol- 
vency of the endorser. This communication with Ohio took place. 
Crittenden and Cockrell, the attorneys for Congdon, employed by 
him for that purpose, opened a correspondence with persons in that 
state, ascertained, as required, that Glandner was solvent and 
responsible, had the note endorsed by Glandner, returned it to 
their client about the 1st of September 1873, who retained it in 
his possession without objection, though he did not enter satisfac- 
tion of the deed of trust. 

In these circumstances the deed must be held as satisfied, and 
no longer a subsisting encumbrance at the time plaintiffs applied 
for insurance. Congdon's conduct on this occasion, after what had 
passed, must be held tantamount to an admission that he was satis- 
fied with Glandner as an endorser, and that the deed of trust had 
served its purpose : 1 Greenl. Ev., sect. 197. 

If the note of Ridenour had been paid prior to the last-named 
period, no one would doubt the competency of parol evidence to 
show that fact. If competent in that case, then competent also in 
this. It is always competent to show by verbal evidence that a 
written agreement is " totally discharged :" 1 Grenl. on Ev., sect. 
302 ; May on Ins., sect. 290 ; Hawhes v. Ins. Co., 11 "Wis. 
188. 

Again, the consideration of the deed of trust as expressed on its 
face was to secure the note, but the law is well settled in this state 
that you may, by verbal testimony, explain or contradict the con- 
sideration clause in a deed, such clause only possessing the force of 
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a receipt: Fontaine v. Boatmans' Sav. Inst., 57 Mo. 561 ; Hol- 
locher v. Holloeher, 62 Id. 267. No importance is to be attached 
to the date of the deed of trust being subsequent to the note. 
This is fully explained by the evidence as well as the fact that the 
deed of trust, through mistake of the scrivener, was drawn to ex- 
tend over a longer period of time than that intended by the 
parties. 

V. The failure of the plaintiffs to furnish formal proofs of loss 
cannot avail the defendants, and for these reasons : It would be 
most unreasonable that the plaintiffs be held bound to comply with 
the condition of a policy, to notify the company forthwith of any 
loss, when that company, by its own failure to comply with its con- 
tract and issue the promised policy, prevented the plaintiffs from 
knowing that condition. If the company would insist upon lack 
of complete performance in this particular, this can only be done 
when they make complete performance possible, or at least inter- 
pose no obstacle in the way of such performance : 56 Penn. St., 
supra. 

The company cannot be allowed to say to plaintiffs : " If we had 
issued you a policy it would have contained a certain condition, 
and as you have not complied with that condition which the policy 
we would have issued would have contained, therefore you cannot 
recover." This is certainly a most remarkable defence to inter- 
pose. Besides, the defendant must be held as having waived the 
proofs being furnished by refusing to issue the policy and denying 
all responsibility : Tayloe v. Ins. Co., 9 How. 390, and cases 
cited ; MoComas v. Ins. Co., 56 Mo. 573 ; May on Ins., sects. 
468-9 ; Franklin Fire Ins. Co. v. Coates, 14 Md. 285. It must 
be conceded that the formal proofs offered in evidence by plaintiffs 
were only evidence of the fact that they were furnished to defend- 
ant and no more: Newmarlc v. Ins. Co., 30 Mo. 160. But there 
was other evidence in the cause showing the extent of plaintiffs' 
loss. 

Judgment reversed and cause remanded. 

Norton and Ray, JJ., concurred. Hough and Henry, JJ., 
dissented. 

From the time when contracts of writers formulated a rule, that there 

insurance were first known, it has been could be no valid and binding insurance 

customary to evidence them by a policy, without a policy : 1 Duer on Ins. CO. 

Upon this general custom, some early In America, this view was taken in a 
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few early cases. In Head v. The fl-o- 
vidence Ins. Co., 2 Cranch 166 (1804), 
Marshall, C. J., maintained that a 
charter which empowered a corporation 
to make contracts of insurance by policy, 
and prescribed the manner in which a 
policy must be executed, confined the 
company to that method of contracting. 
The question in that case was upon a 
verbal negotiation for the cancellation 
of a policy. The Chief Justice declared 
that a contract which could not be created 
except by writing, could not be other- 
wise cancelled. 

This opinion was approved in Cock- 
erill v. The Gin. Mutual Ins. Co., 16 
Ohio 148. The insured had forfeited 
his policy by a sale of his interest in the 
property. The company verbally agreed 
to waive the forfeiture if he would re- 
purchase. This was done ; but the 
court decided, upon the general usage 
and the implication of the charter, that 
the policy had not been legally revived. 

The principle of these cases was re- 
affirmed by the Superior Court of New 
York City, in Spitzer v. St. Marks Ins. 
Co., 6 Duer 6 (1856), under a misap- 
prehension, however, as to the final 
decision of the New York Court of Ap- 
peals, in The Baptist Church v. Brooklyn 
Fire Ins. Co., infra. 

But judicial opinion was by no means 
uniform on this subject. In Smith v. 
Odlin, 4 Yeates 468 (1807), Chief 
Justice Tilghman refused, obiter, to 
pronounce an oral contract of insurance 
invalid. In Sandford v. Trust Fire Ins. 
Co., U Paige 547 (1845), Chancellor 
Walworth admitted the possibility of 
an oral insurance. In McCulloc'i v. 
The Eagle Ins. Co., 1 Pick. 278 (1822), 
Chief Justice Parker said it was " cer- 
tain that, if a contract was made, the 
mere want of a policy will not prevent 
plaintiff from recovering. ' ' But in this 
and in the foregoing case, there was no 
completed contract. 

Finally, in Warren v. Ocean Ins. Co., 
16 Me. 439 (1840), a waiver of for- 
feiture, irregularly endorsed by the 



company's agent upon the policy, was 
declared binding as a parol agreement, 
though the usual fee had not been paid. 
Since then the validity of a parol insur- 
ance has been so frequently and uni- 
formly affirmed, that it may well be 
pronounced the undoubted American 
doctrine. 

The ground taken is, that at common 
law, a contract of insurance was not 
different from any other. No contract 
is required to be in writing unless by 
statute. When the agreement to insure 
has been made by a company, it is gov- 
erned by the same rules which prevail 
in a transaction with an individual un- 
derwriter. By prescribing a manner of 
executing the policy, the charter does 
not exclude the oral engagement, because 
the contract and the policy of insurance 
are not identical. The leading case for 
this view is The Com. Mutual Ins. Co. 
v. Union Mutual Ins. Co., 19 How. 318 
( 1 856) . That was an oral contract with 
a company organized or the mutual plan. 
No premium was paid, no premium-note 
was given, and the loss occurred before 
the policy could be executed. Cdrtis, 
J., held that the liability to give a pre- 
mium-note was equivalent to the actual 
execution and delivery of it, and that 
the oral contract bound the company. 
In the following cases parol contracts 
were held obligatory, notwithstanding 
the implication of a charter provision 
that policies should be binding only when 
signed by the president and secretary, 
and countersigned by the agent. In 
many of these cases it was admitted that 
a corporation could disaffirm its most 
solemn acts if ultra vires. In some 
instances the premium was paid, in 
whole or in part, by note or in cash : 
Ide v. Phrnnix Ins. Co., 2 Biss. 333 ; 
Hamilton v. Lycoming Mutual Ins. Co^, 
5 Barr 339 ; Mobile, frc, Ins. Co. v. 
McMillan, 31 Ala. '7 11 ; Blanchard v. 
Watte, 28 Me. 51 ; Lightbodij v. N. A. 
Ins. Co., 23 Wend. 18; Hartford Ins. 
Co. v. Farrish, 73 111. 166 ; Shaw r. 
Rep. Life Ins. Co., 67 Barb. 586; 
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Home Ins. Co. v. Myer, 93 111. 
271. 

In other cases no premium was paid : 
New Eng., frc, Ins. Co. v. Robinson, 25 
Ind.. 536 ; Dayton Ins. Co. v. Kelly, 

24 Ohio St. 345 ; Train v. Holland Pur- 
chase Ins. Co., 62 N. Y. 598 ; Northrup 
v. Miss. Valley Ins. Co., 47 Mo. 435 ; 
Kelly v. Commonwealth Ins. Co., 10 
Bosw. 82 ; West. Muss. Ins. Co. v. 
Duffey, 2 Kans. 347 ; Rhodes v. Rail- 
way Pass. Ins. Co., 5 Lans. 7 1 ; Weeks 
v. Lycoming Ins. Co., 7 Ins. L. J. 552 ; 
Franklin Fire Ins. Co. v. Taylor, 52 
Miss. 441. 

The same principle is recognised in 
cases of life insurance : Cooper v. Pacific 
Mutual Life Ins. Co., 7 Nev. 116; 
Sheldon v. Conn. Mutual Life Ins. Co., 

25 Conn. 207. 

The parol contract is effectual, not 
only as an original insurance, but also 
as a renewal of the policy : Post v. 
JEtna Ins. Co., 43 Barb. 351 ; and 
again, as an extension of the policy to 
cover other goods : Kennebec Co. v. 
Augusta Ins. Sr Banking Co., 6 Gray 
204. It is just as effectual to establish 
a retrospective insurance as a written 
policy: Security Fire Ins. Co. v. Ken- 
tucky M. fr F. Ins. Co., 7 Bush 81. 
So too a special privilege, as permission 
to ship goods on deck instead of in the 
vessel's hold, may be granted by parol, 
though such permission is required by 
the terms of the policy to be endorsed 
thereon : N. W. Iron Co. v. ^Etna Ins. 
Co., 26 Wis. 78. 

Notwithstanding the very explicit 
opinion of Coktis, J., in Com. Mutual 
Ins. Co. v. Union Mutual Ins. Co., supra, 
later cases have apparently established 
an exception in this regard, when the 
alleged contract was with a mutual 
company. It seems necessary for the 
insured to pay the premium, deliver the 
premium note, and receive or sign the 
policy, before the contract is complete. 
This is so, because it is said, mutual 
companies could not otherwise do busi- 



ness. The premium notes are their sole 
capital, and the claim against the in- 
sured, to have him execute a note, is 
too' dangerous and tedious a remedy. 
The requirements which they make of 
their members are conditions precedent 
to any insurance : Belleville Mutual Ins. 
Co. v. VanWinkle, 1 Beas. 333 ; Schaffer 
v. Mutual Fire Ins. Co., 89 Penn. St. 
296. 

In the leading case of The Baptist 
Church v. Brooklyn Fire Ins. Co., 19 N. 
Y. 305 (1859), suit was brought upon 
an oral contract to renew from year to 
year, in consideration of the annual 
premium. Prepayment of premium was 
waived in same way, and loss occurred 
after expiration of year, and before pay- 
ment of premium. One of the defences 
was that the agreement, because not in 
writing, was void by the Statute of 
Frauds, as by its terms not to be per- 
formed within a year from the making. 
The court held, that since performance 
was not impossible within a year, the 
statute did not apply. To the same 
effect is Sanborn v. Fireman's Ins. Co., 
16 Gray 448. 

Where a statute requires written con- 
tracts of insurance to have a stamp, 
without anything further, an oral con- 
tract is not for that reason invalid : 
Fish v. Cottenet, 44 N. Y. 538. 

A statute requiring all the conditions 
of the insurance to be inserted in the 
policy, simply prevents other papers 
being made a part of the policy by mere 
reference, and does not forbid a parol 
insurance : Relief Fire Ins. Co. v. Shaw, 
4 Otto 574. 

A policy is not invalid on the ground 
of no insurable interest in a case of loss 
before issuance ; because the interest 
did exist at the time of the parol con- 
tract, and the insurance dates from that 
time : City of Davenport v. Peoria, tire, 
Ins. Co., 17 Iowa 276 ; Am. Horse Ins. 
Co. v. Patterson, 28 Ind. 17. 

Although an agent is instructed in all 
eases to make out policies which by their 
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terms are not to be obligatory until 
countersigned by himself, yet he may 
bind the company by a preliminary parol 
contract ; and the circumstance that he 
has in his possession policies executed in 
blank by the company, is conclusive evi- 
dence that they designed him to exer- 
cise this incidental authority : Ellis v. 
Albany, $-c, Ins. Co., 50 N. Y. 402 ; 
Post v. jEtna Ins. Co., 43 Barb. 351 ; 
Angell v. Hartford Fire Ins. Co., 59 IT. 
Y. 171. His authority may also be 
settled by custom : Com. Mutual Marine 
Ins. Co. v. Union Mutual Ins. Co., 19 
How. 318. 

Of course all the elements of a perfect 
contract must be present ; unless every- 
thing essential is ascertained, there is no 
insurance : Sandford v. Trust, $-c., Ins. 
Co., 11 Paige Ch. 547 ; Hartford Ins. 
Co. v. Wilcox, 57 111. 180. 

It was said by Judge Robertson, in 
Tyler v. N. A. Ins. Co., 4 Robt. 151, 
that there were five essential elements in 
every contract of insurance, all of which 
must be definitely ascertained to make a 
valid obligation, viz., the subject-matter, 
the risk, the amount, the duration, and 
the premium. But the cases hardly 
justify so rigid a proposition. Fre- 
quently one of these elements, when not 
settled by the express contract, is sup- 
plied by implication. Audubon v. Excel- 
sior Ins. Co., 27 N. Y. 216, was a case 
of this sort. The company had at divers 
times insured A. upon certain papers 
and plates, portions of a work he was 
publishing, while at the binders. On 
sending a fresh lot to the binders, A. 
applied for a policy, stating risk, amount 
and time. A policy was promised, but 
no premium was settled. The court 
held that, since the risk did not differ in 
character or duration from the preceding 
arrangements, the same premium was to 
be implied. Eames v. Home Ins. Co., 4 
Otto 621, was a parol contract in which 
the duration of the risk was not fixed, 
and the court assumed that it was in- 
tended to endure for one year, accord- 



ing to general custom. Again, where 
the amount of the premium was not fixed, 
but by agreement was to be deducted, 
when settled, from moneys due insured 
in the hands of the company, it was 
held that the designation of a fund was 
sufficient : Walker v. Met. Ins. Co. , 
56 Me. 37 1 . In a case where the fixing 
of the premium was postponed till the 
agent could inspect the building, the 
verbal contract was nevertheless held 
complete, and the company was liable 
for loss before inspection : Cooke v. 
^Etna Ins. Co., 7 Daly 555. When 
authority is given to an agent to take out 
a policy in some good company, the 
premium which the agent in his discre- 
tion may settle will bind the applicant : 
Train v. Holland Purchase Ins. Co., 
62 N. Y. 598. And conversely where 
the agent represents several companies, 
and it is left to his discretion where to 
place the risk, the exercise of this discre- 
tion by entry on his books binds the 
company named there, before the issu- 
ance of a policy: Ellis v. Albany, $-c, 
Ins. Co., 50 N. Y. 402. When the 
negotiation is carried on by mail, the 
contract is complete from the time the 
insured posts a letter accepting the in- 
surer's proposition ; and a check sent at 
that time is a prepayment of premium : 
Tayloe v. Merchants' 1 Fire Ins. Co., 9 
How. 390, overruling McCulloch v. 
Eagle Ins. Co., 1 Pick. 278. 

Merely handing in an application sub- 
ject to the approval of the company, is 
not equivalent to an agreement to insure. 
The company, where it has not unreason- 
ably delayed its decision, may reject the 
application after loss. And it is not 
bound to return the premium at the same 
time, unless demand is made : Harp v. 
Grangers, Ifc, Ins. Co., 49 Md. 307 ; 
Alabama, ire, Ins. Co. v. Mayes, 61 
Ala. 163; Barr v. N. A, Ins. Co., 61 
Ind. 488. And the applicant may with- 
draw his proposal any time before 
acceptance : Globe, Sec. , Ins. Co. v. Snell, 
19 Hun 560. But where the agent 
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takes the premium and declares the 
applicant insured upon the oral contract, 
but no policy is to issue till the com- 
pany's special agent has inspected the 
building, the company has by this ar- 
rangement merely the right to terminate 
the contract, if upon inspection its agent 
disapproves the risk. In the meantime, 
the applicant is insured : Putnam v. 
Home Ins. Co., 123 Mass. 324. 

Where the policy is made out, but is 
not accepted and premium paid within 
a reasonable time, the company may 
consider the contract at an end : Baxter 
y. Massasoit Ins. Co., 13 Allen 320. 

Where the company has a rule of 
which the applicant has notice, that no 
insurance is complete until a written 
acceptance of the terms is filed with the 
company, or uutil premium has been 
paid, there is no contract till this is done : 
Flint v. Ohio Ins. Co., 8 Ohio 501 . 
Market/ v. The Ins. Co., 126 Mass. 158. 

But where the agent of the company 
agrees to issue a policy, and tells the 
applicant that he may consider himself 
insured, the contract is complete without 
prepayment of premium, although the 
policy when issued will contain a pro- 
vision that it shall not be binding until 
premium is paid : Kelly v. Commonwealth 
Ins. Co., 10 Bosw. 82. 

It has sometimes been said that there 
is a distinction between contracts of 
insurance and contracts to insure. The 
parol agreement is the contract to insure ; 
and the executed policy is the contract 
of' insurance. The distinction, however, 
is almost without theoretical or practical 
value. The elements of the contract, 
the rights and liabilities of the parties, 
are substantially the same in both in- 
stances. The oral agreement is just as 
much a contract of insurance as a writ- 
ten policy. Apparently the real ratio 
decidendi, in all the cases where this dis- 
tinction has been alluded to, is that, 
although the charter of a company or a 
statute may prescribe a way in which poli- 
cies are to be executed, this does not ne- 



cessarily exclude oral agreements : Com- 
mercial Ins. Co. v. Union, $-c, Ins. 
Co., 19 How. 318 ; Ins. Co. v. Colt, 20 
Wall. 560. 

Consequently, in those states and 
countries, for example, Georgia, Eng- 
land and some of the continental coun- 
tries, where by statute contracts of insur- 
ance must be in writing, neither party 
is bound by a verbal agreement ; no 
recovery can be had against the company 
in case of loss ; and the applicant may 
withdraw his proposal any time before 
receiving his policy : Simonton v. Liver- 
pool Ins. Co., 51 Ga. 76; Croghan v. 
N. Y. Underwriters' Agency, 53 Id. 
109 ; Clark v. Brand, 62 Id. 23 ; Xenos 
v. Wickham, Law Rep., 2 H. L. 296, 
314; Warwick v. Slade, 3 Camp. 127 ; 
Parry v. The Great Ship Co., 4 B. & S. 
556. 

Where the policy is executed but not 
delivered, the contract of insurance is 
complete. Upon loss trover may be 
brought for the policy, and the full 
indemnity recovered : Kohne v. Ins. Co. 
of North America, 1 Wash. C. C. 93. 

If the policy has not been executed, 
the insured has his election ; he may pro- 
ceed at law upon the parol contract, or 
he may bring a bill in equity for specific 
performance of the agreement to issue a 
policy. And the latter seems the better 
method ; since equity, to prevent circuity 
of action, having jurisdiction of the case 
will determine the whole matter, and 
make a decree for the payment of the 
actual loss: Walker v. Met. Ins. Co., 
56 Me. 371 ; Commercial, $r. , Ins. 
Co. v. Union, frc, Ins. Co., 19 How. 
318 ; Wooddy v. Old Dominion Ins. Co., 
31 Grattan 362; N. W. Iron Co. v. 
jEtna Ins. Co., 26 Wis. 78; Security 
Fire Ins. Co. v. Kenty, frc., Ins. Co., 
7 Bush 81. 

Where the ground of claim is an oral 
renewal, an action will lie on the policy : 
Post v. ^Etna Ins. Co., 43 Barb. 351. 

Where the policy should, by its terms, 
be executed by the president and secre- 
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tary, and in fact is not, but is counter- Humphry v. Hartford Fire Ins. Co., 15 

signed by the agent, suit should be Blatchf. 504 ; Franklin Ins. Co. v. 

brought on the parol agreement and not Hewitt, 3 B. Mon. 231. And where 

on the policy : Peoria Ins. Co. v. Walser, the variance has occurred through the 

22 Ind. 73. error of the company, equity will rectify 

By the law of Canada, the insured the mistake and award full damages for 

cannot sue at law directly for the amount the loss : Home Ins. Co. v. Myer, 93 111. 

of the loss upon a parol contract; his 271. A court of admiralty, however, 

only remedy is in equity, or, perhaps, an will not reform a policy of insurance, 

action at law for the delivery of the That court has no jurisdiction of the 

policy : Jones v. Prov. Ins. Co., 16 preliminary contract, out only of the 

Up. Can. Q. B. 477. perfect instrument; just as it has no 

If the policy when issued does not jurisdiction over the contract to build a 

conform to the verbal agreement, there ship, though it has over the ship when 

is no merger, unless under circumstances built : Andrews v. Essex Fire $• Marine 

which amount to an acceptance of the Ins. Co., 3 Mason 6. 

policy with notice of the variance : Dwight M. Lowbey. 



Supreme Court of California. 
PRATT v. WHITTIER, bt al. 

As between the vendor and vendee, the rule for determining what is a fixture is 
always construed strongly against the vendor. 

Chattels attached to the freehold by the owner, and contributing to its value and 
enjoyment, pass by a grant of the freehold if the grantor has power to convey. 

Parties may by express agreement fix upon chattels annexed to the realty what- 
ever character they choose. Property which the law regards as fixtures may be by 
them considered as personalty, and vice versa: and such agreements will be enforced 
by the courts. 

Plaintiff by deed granted to defendant the Orleans Hotel, describing it as " Lot 
No. 6, in the square between J and K and Front and Second streets, in the city 
of Sacramento, and the appurtenances and improvements thereunto belonging." 
Plaintiff reserved in his deed the right to remove from the upper rooms of the hotel 
his " furniture, carpets and pictures, but none of the permanent fixtures or appur- 
tenances to said property shall be removed." Held, that the plaintiff was not 
entitled to remove the gas fixtures, consisting of chandeliers ; globes lettered " Orleans 
Hotel ;" brackets, burners, pendants, &c. ; a kitchen-range with boilers attached, 
the range resting on a brick foundation and with its attachments connected to the 
building by pipes ; tanks and filters attached to the building by a system of pipes, 
nor mosquito-transoms and window-screens fitted to the windows and transoms of 
the hotel in the usual manner, as such articles were fixtures which passed by the deed 
to defendant as being essential for the purposes for which the building was formerly 
used. The plaintiff having reserved in bis deed only the furniture, pictures and 
Carpets of the upper rooms of the building, and none of the " permanent fixtures or 
appurtenances to the property," it must be presumed that the parties by their agree- 
ment considered the things in controversy as permanent fixtures and, appurtenances 
of the hotel which were to pass by the deed. 
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